LG 09.6.26
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
[COMPANY NAME], INC.
(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)
[COMPANY NAME], Inc., a corporation organized and existing under the General Corporation Law of the State of Delaware (the “General Corporation Law”),
DOES HEREBY CERTIFY:
That the name of this corporation is [COMPANY NAME], Inc., and that it was originally incorporated under the General Corporation Law on [DATE] under the name [ORIGINAL NAME], Inc.
That the Board of Directors of this corporation (the “Board of Directors”) adopted resolutions proposing to amend and restate this corporation’s Certificate of Incorporation, declaring the amendment and restatement advisable and in the best interests of this corporation and its stockholders, and authorizing the appropriate officers to seek stockholder consent to it. The resolution reads as follows:
RESOLVED, that the Certificate of Incorporation of this corporation be amended and restated in its entirety to read as follows:
: The name of this corporation is [COMPANY NAME], Inc. (the “Corporation”).
: The Corporation’s registered office in Delaware is at [REGISTERED OFFICE ADDRESS], in the City of [CITY], County of [COUNTY]. Its registered agent at that address is [REGISTERED AGENT].
: The Corporation may engage in any lawful act or activity for which corporations may be organized under the General Corporation Law.
: The Corporation may issue [______] shares of stock in total. It has two classes of stock, Common Stock and Preferred Stock. There are [______] authorized shares of Common Stock, par value $0.0001 per share (“Common Stock”), and [______] authorized shares of Preferred Stock, par value $0.0001 per share. Of the Preferred Stock, [______] shares are designated “Series Profit Preferred Stock” [and [______] shares are designated “Series Profit-1 Preferred Stock”][footnoteRef:1]. Together they are the “Preferred Stock”. This Amended and Restated Certificate of Incorporation is the “Certificate of Incorporation”. [1:  NOTE: the PROFIT Agreement may need to be updated if we include a separate series.  ] 

The rest of this Article FOURTH sets out the rights, powers and preferences of each class of the Corporation’s stock, and the limits and restrictions on them.
COMMON STOCK
General. The rights of the holders of Common Stock to vote, to receive dividends and to receive payment on a liquidation are subject to the rights, powers and preferences of the holders of Preferred Stock set out in this Article FOURTH.
Voting. Except as this Certificate of Incorporation or applicable law provides otherwise, each holder of Common Stock is entitled to one vote for each share held as of the record date for a meeting of stockholders, and for any written action taken in place of a meeting. Holders of Common Stock are not entitled to vote, as a class, on an amendment to this Certificate of Incorporation that relates only to the terms of one or more outstanding series of Preferred Stock, if the holders of the affected series are entitled to vote on that amendment under this Certificate of Incorporation or the General Corporation Law, unless the law requires otherwise. There is no cumulative voting.
The number of authorized shares of Common Stock may be increased or decreased, but not below the number then outstanding, by the affirmative vote of holders of a majority of the voting power of the outstanding stock entitled to vote. That vote is in addition to any vote of a series of Preferred Stock this Certificate of Incorporation requires, and it applies despite Section 242(b)(2) of the General Corporation Law.
PREFERRED STOCK
This Part B sets out the rights of the Preferred Stock. A reference to a “Section” in this Part B is to a section of it. Price Per Share, Conversion Price and Original Issue Date are set series by series, and each reference to one means that series’ own figure. “Requisite Holders” means the holders of a majority of the outstanding Preferred Stock, voting as a single class on an as-converted basis. “Option” means any right, option or warrant to subscribe for, purchase or otherwise acquire Common Stock or Convertible Securities. “Convertible Security” means any note, share or other security, other than an Option, that is directly or indirectly convertible into or exchangeable for Common Stock, including a simple agreement for future equity.
Liquidation, Dissolution or Winding Up; Certain Mergers, Consolidations and Asset Sales. 
[bookmark: _Ref239421311]Payments to Holders of Preferred Stock. If the Corporation liquidates, dissolves or winds up, or a Liquidation Event (as defined below) occurs, holders of Preferred Stock are paid before holders of Common Stock. Each is entitled, per share, to the greater of (a) the Price Per Share plus any dividends declared but unpaid on that share, and (b) what that share would have received had it converted into Common Stock under Section 3 immediately before the event. If there is not enough to pay every holder of Preferred Stock in full, the available funds and assets are divided among them in proportion to the amount each would have received if there had been enough. The “Price Per Share” is $[______] per share for the Series Profit Preferred Stock and $[______] per share for the Series Profit-1 Preferred Stock, adjusted for any stock split, stock dividend, combination, subdivision or recapitalization.
[bookmark: _Ref239421324]Payments to Holders of Common Stock. After the holders of Preferred Stock have been paid in full under Section 1.1, the remaining funds and assets available for distribution are divided among the holders of Common Stock, pro rata based on the number of shares each holds.
[bookmark: _Ref239587968]Liquidation Events. 
Definition. Each of the following is a “Liquidation Event”, unless the Requisite Holders choose otherwise by written notice to the Corporation at least five (5) days before the event takes effect: 
Merger. A merger or consolidation involving the Corporation or involving a subsidiary where the Corporation issues stock.
Stock sale. A transaction, or series of related transactions, in which a person or a group acting together acquires a majority of the voting power of the Corporation's outstanding stock.
Asset sale. A sale, lease, transfer or other disposition, in one transaction or a series of related ones, of all or substantially all the assets of the Corporation and its subsidiaries taken as a whole, including a sale of the subsidiaries that hold them. It does not include a transfer to the Corporation or its wholly owned subsidiaries.
Acquihire. A transaction structured mainly as an acquisition of the Corporation's employees.
A merger or consolidation is not a Liquidation Event if the Corporation's stockholders immediately beforehand still hold a majority of the voting power of the surviving or resulting company, or of its parent where the survivor is a wholly owned subsidiary. For that test, every share of Common Stock issuable on an outstanding Option or Convertible Security counts as outstanding and, where relevant, as converted on the same terms as actual Common Stock.
0. [bookmark: _DV_M137][bookmark: _DV_M139][bookmark: _DV_M140]Allocation of Escrow. If a merger of the Corporation is a Liquidation Event and part of the price is held back in escrow or subject to other contingencies (the “Additional Consideration”), the transaction agreement must provide that (a) the portion of the price that is not Additional Consideration (that portion the “Initial Consideration”) is allocated among the stockholders according to Section 1.1 and Section 1.2 as if the Initial Consideration were the only price payable in the Deemed Liquidation Event; and (b) any Additional Consideration paid to the stockholders will be allocated among the holders of capital stock of the Corporation in accordance with Section 1.1 and Section 1.2 after taking into account the payment of the Initial Consideration paid first. For this purpose, part of the price placed into escrow or retained as a holdback to satisfy indemnification or similar obligations in the Deemed Liquidation Event is considered Additional Consideration.
0. Amount Deemed Paid or Distributed. The amount treated as paid to stockholders in a transaction under this Section 1.3 is the cash paid plus the value of any property, rights or securities paid or distributed, by the Corporation or the acquirer. The Board of Directors sets that value in good faith.
Voting. 
General. On any matter put to stockholders, at a meeting or by written consent, each holder of Preferred Stock may cast one vote for each whole share of Common Stock into which its Preferred Stock could convert as of the record date. Fractional votes are not allowed; after totaling all shares into which a holder’s Preferred Stock could convert, any fraction is rounded to the nearest whole number, with one-half rounded up. Except as the law or this Certificate of Incorporation provides otherwise, holders of Preferred Stock vote with holders of Common Stock as a single class on an as-converted basis, have the same voting rights and powers, and are entitled to notice of stockholders’ meetings under the Bylaws.
Preferred Stock Protective Provisions. So long as at least fifty percent (50%) of the Series Profit Preferred Stock issued on the Original Issue Date (defined below) remains outstanding, adjusted for any stock split, stock dividend, combination, subdivision or recapitalization, the Corporation must first get the written consent or affirmative vote of the Requisite Holders before doing any of the following, whether directly or indirectly by amendment, merger or consolidation. This is in addition to any other vote the law or this Certificate of Incorporation requires and any action taken without it is void ab initio:
amend, alter or repeal any provision of this Certificate of Incorporation or the Corporation’s Bylaws;
create, authorize or issue any equity security, or any security convertible into or exercisable for one, that ranks senior to or equally with the Series Profit Preferred Stock in liquidation, dividends or redemption;
redeem, repurchase or otherwise acquire any of the Corporation's stock, other than unvested shares bought back at no more than cost from a departing employee, director or other service provider;
declare or pay any dividend, or make any distribution, on the Corporation’s stock, other than one permitted by Section 4;
carry out a Liquidation Event, or liquidate, dissolve or wind up the Corporation.;
create, assume or guarantee borrowed-money debt of more than One Hundred Thousand Dollars ($100,000) outstanding at any one time; or
increase or decrease the number of directors on the Board.
[bookmark: _Ref239587620]Conversion. The holders of Preferred Stock have the following conversion rights (the “Conversion Rights”):
Right to Convert. 
[bookmark: _Ref239587632]Conversion Ratio. A holder may convert any share of Preferred Stock into Common Stock at any time, without paying anything further. To find the number of shares of Common Stock, divide the Price Per Share by the “Conversion Price” in effect at the time of conversion. The Conversion Price starts out equal to the Price Per Share, so each share of Preferred Stock converts into one share of Common Stock until an adjustment below changes it. A lower Conversion Price gives more shares of Common Stock. Shares issued on conversion are fully paid and nonassessable.
Termination of Conversion Rights. If the Corporation liquidates, dissolves or winds up, or a Liquidation Event occurs, the Conversion Rights end at the close of business on the last full day before the date set for the first payment to holders of Preferred Stock. Section 3.3.1 governs where a Contingency Event applies.
[bookmark: _Ref239587704]Fractional Shares. The Corporation will not issue fractional shares on conversion. It will instead pay cash equal to the fraction multiplied by the fair market value of a share of Common Stock, as the Board of Directors determines in good faith. Whether a fraction arises is measured across all shares a holder converts at that time, taken together.
Mechanics of Conversion. 
[bookmark: _Ref239588010]Notice of Conversion. To convert, a holder must deliver written notice to the Corporation at its principal office, or to the transfer agent if one is appointed, stating the number of shares to be converted, the names in which the Common Stock is to be issued, and any event the conversion depends on (a “Contingency Event”). For certificated shares, the holder must also surrender the certificates, endorsed or with transfer instruments the Corporation reasonably accepts, or deliver a lost certificate affidavit and indemnity it reasonably accepts. Conversion takes effect at the close of business on the date the Corporation or transfer agent receives the notice and any certificates or affidavit, or, if later, when the last Contingency Event occurs (the “Conversion Time”). The Common Stock is treated as outstanding of record from then. As soon as practicable afterwards the Corporation will issue it in book-entry form, or by certificate on request, together with any Preferred Stock not converted, pay cash under Section 3.2 for any fractional share, and pay all dividends declared but unpaid on the converted shares.
Reservation of Shares. While any Preferred Stock is outstanding the Corporation will keep enough authorized but unissued Common Stock available to convert all of it, and if there is ever not enough it will use best efforts to increase the authorized Common Stock, including seeking any stockholder approval needed to amend this Certificate of Incorporation. It will not take any action that would push a Conversion Price below the par value of the Common Stock unless it first does whatever its counsel advises is needed for that Common Stock to be validly issued fully paid and nonassessable at the lower price.
Effect of Conversion. Surrendered shares stop being outstanding at the Conversion Time and all rights attaching to them end. The holder keeps only the right to the Common Stock, cash for any fractional share under Section 3.2, and dividends declared but unpaid on those shares. Converted shares are retired and cancelled and cannot be reissued.
No Further Adjustment. When Preferred Stock converts, the Conversion Price for that series is not adjusted to account for dividends declared but unpaid on that series or on the Common Stock issued on conversion.
[bookmark: _Ref239587550]Adjustments for Stock Splits, Combinations and Stock Dividends. If, after the date the first share of a series was issued (the “Original Issue Date” for that series), the Corporation subdivides or combines its outstanding Common Stock or pays a dividend or makes a distribution on the Common Stock in additional Common Stock, the Conversion Price is adjusted so that the number of shares issuable on conversion changes in inverse proportion to the change in outstanding Common Stock. A subdivision or stock dividend decreases the Conversion Price; a combination increases it. The adjustment takes effect when the subdivision or combination becomes effective, or at the time of the stock dividend or the close of business on its record date. No adjustment is made for a dividend or distribution if the holders of that series receive, at the same time, what they would have received had their shares converted into Common Stock on that date. If a dividend or distribution is not fully paid on the date set for it, the Conversion Price is recalculated as of the record date and adjusted when it is actually paid.
[bookmark: _Ref239587559]Distributions of Other Securities. If, after the Original Issue Date, the Corporation pays a dividend or makes a distribution on the Common Stock in any other securities of the Corporation, or sets a record date for one, holders of Preferred Stock receive those securities at the same time as holders of Common Stock, in the amount they would have received had their shares converted into Common Stock on that date.
[bookmark: _Ref239587566]Reclassification, Merger and Consolidation. If the Common Stock is changed into a different number or class of shares by recapitalization or reclassification, or if a merger or consolidation converts or exchanges the Common Stock but not the Preferred Stock into securities, cash or other property, each share of Preferred Stock afterwards converts into whatever a holder of the Common Stock issuable on its conversion immediately beforehand would have received. The Board of Directors will make any adjustment it determines in good faith is needed so that this Section 3 keeps applying as nearly as possible to what is then deliverable on conversion. This Section does not apply to anything covered by Section 3.4, Section 3.5, or the anti-dilution section, or to a Liquidation Event under Section 1.3.
[bookmark: _Ref239587572]Adjustment for Issuance of Additional Shares of Common Stock. This Section protects the Preferred Stock if the Corporation later issues stock at a price per share below the Conversion Price then in effect. When that happens, the Conversion Price drops, so each share of Preferred Stock converts into more Common Stock. While Exempted Securities (defined below) never trigger an adjustment, Additional Shares of Common Stock (defined below) will lower the Conversion Price.
Special Definitions. In this Section 3.7:
“Additional Shares of Common Stock” means all shares of Common Stock the Corporation issues, or is treated as issuing under Section 3.7.3, after the Original Issue Date for a series of Preferred Stock, other than Exempted Securities.
“Exempted Securities” means:
shares of Common Stock issued on conversion of Preferred Stock, or as a dividend or distribution on Preferred Stock;
shares of Common Stock, Options or Convertible Securities issued on the exercise or conversion of Options or Convertible Securities that were outstanding on the Original Issue Date for the relevant series, or that were issued after that date in compliance with this Section 3.7;
shares of Common Stock, Options or Convertible Securities issued in a stock split, stock dividend, combination, recapitalization or similar event for which Section 3.4, 3.5, 3.6 or 3.7 makes an adjustment;
shares of Common Stock, Options or Convertible Securities issued or issuable to employees, officers, directors, consultants or advisors under a plan, agreement or arrangement the Board of Directors approves;
shares of Preferred Stock issued under the PROFIT Agreement entered into on or about the date of filing of this Certificate of Incorporation, including at an Additional Closing under it, and shares of Common Stock issued on their conversion;
shares of Common Stock sold to the public in a firm-commitment underwritten public offering under the Securities Act of 1933, as amended;
shares of Common Stock, Options or Convertible Securities issued as consideration in an acquisition, joint venture, or commercial or strategic partnership the Board of Directors approves; and
shares of Common Stock, Options or Convertible Securities issued to a lender, equipment lessor or landlord in connection with a debt financing, equipment lease or property lease the Board of Directors approves.
Waiver. The holders of a majority of a series' outstanding shares may waive the adjustment for that series, in writing, before the issuance.
[bookmark: _Ref239588189]Deemed Issue of Additional Shares of Common Stock. If the Corporation issues an Option or Convertible Security, or sets a record date for one, the maximum number of shares of Common Stock issuable under it is treated as issued then, including shares issuable on any Option that a Convertible Security converts into. No further adjustment is made when that Common Stock is actually issued.
If its terms later change the consideration payable or the number of shares issuable, each Conversion Price that was or would have been adjusted on the deemed issue is recalculated from the date of the change. A change under an anti-dilution provision does not trigger this, except to the extent Additional Shares of Common Stock are actually issued under it. If the Option or Convertible Security expires or is cancelled unexercised, each affected Conversion Price is recalculated as if only the shares actually issued had been deemed issued, for only the consideration actually received. No recalculation may raise a Conversion Price above what it would have been without the deemed issue.
Weighted Average Adjustment on Issue of Additional Shares of Common Stock. If the Corporation issues Additional Shares of Common Stock after the Original Issue Date for a series of Preferred Stock, for a price per share below that series’ Conversion Price in effect immediately before the issuance, that Conversion Price is reduced at the same time as the issuance. Multiply it by the following fraction:
CP2  =  CP1  ×  (A + B) ÷ (A + C)
In that formula:
“CP2” is the Conversion Price for that series immediately after the issuance;
“CP1” is the Conversion Price for that series immediately before the issuance;
“A” is the number of shares of Common Stock treated as outstanding immediately before the issuance. That means (i) all outstanding Common Stock, (ii) all Common Stock issuable on conversion of all outstanding Preferred Stock and other Convertible Securities, (iii) all Common Stock issuable on exercise of all outstanding Options, and (iv) all Common Stock reserved and available for future issuance under any equity incentive plan. It excludes the Additional Shares of Common Stock then being issued or deemed issued;
“B” is the number of shares of Common Stock that the total consideration received or deemed received for the Additional Shares of Common Stock would buy at CP1; and
“C” is the number of Additional Shares of Common Stock issued or deemed issued.
Determination of Consideration. The consideration the Corporation receives for Additional Shares of Common Stock is: (a) for cash, the amount received, excluding anything for accrued interest; (b) for property, its fair market value as the Board of Directors determines in good faith; and (c) where Common Stock is issued with other securities in one transaction, the portion the Board of Directors allocates to it in good faith. For an Option or Convertible Security, take the total received for it, add the minimum further consideration payable on exercise, conversion or exchange, and divide by the maximum number of shares issuable under it.
Certificate as to Adjustments. Each time a Conversion Price is adjusted, the Corporation will, at its own expense and within fifteen (15) days, calculate the adjustment and send each holder of that series a certificate setting out the adjustment, what the series is then convertible into, and the facts it rests on. On a holder’s written request, it will also send that holder, within ten (10) days, a certificate stating the Conversion Price then in effect and what a share would then convert into.
[bookmark: _Ref239587675]Mandatory Conversion. All outstanding Preferred Stock converts automatically into Common Stock on the earlier of (a) the closing of a firm-commitment underwritten public offering of Common Stock under an effective registration statement under the Securities Act of 1933, as amended, and (b) the date and time, or the occurrence of an event, that the Requisite Holders specify by vote or written consent. That time is the “Mandatory Conversion Time”. Conversion is at the ratio in Section 3.1.1, as adjusted under this Section 3. The converted shares cannot be reissued.
Procedural Requirements. The Corporation will send every holder of record written notice of the Mandatory Conversion Time and where to surrender shares; the notice need not be sent in advance. All rights attaching to Preferred Stock converted under Section 3.9, including any right to receive notices and to vote other than as a holder of Common Stock, end at the Mandatory Conversion Time whether or not certificates are surrendered. As soon as practicable afterwards and, for certificated shares, once the certificates are surrendered or a lost certificate affidavit and indemnity the Corporation reasonably accepts is delivered, the Corporation will issue the Common Stock in book-entry form, or by certificate on request, pay cash under Section 3.2 for any fractional share, and pay all dividends declared but unpaid on the converted shares. Converted shares are retired and cancelled, cannot be reissued as shares of that series, and the Corporation may then reduce the authorized number of shares of Preferred Stock, and of that series, without further stockholder action.
[bookmark: _Ref239587732]Dividends. The Corporation will not declare, pay or set aside a dividend or other distribution on any share of Common Stock unless, at the same time, each outstanding share of Preferred Stock receives a dividend or distribution equal to what would be paid on the shares of Common Stock into which it could then convert. Dividends on the Preferred Stock are payable only when, as and if the Board of Directors declares them out of funds legally available for that purpose. They are not cumulative and do not accrue. If the Corporation does not declare a dividend in a period, no right to one arises.
This Section 4 does not apply to a dividend or distribution payable in Common Stock, which Section 3.4 covers, or to one payable in other securities of the Corporation, which Section 3.5 covers.
Redeemed or Otherwise Acquired Shares. Any Preferred Stock the Corporation or a subsidiary redeems or otherwise acquires is automatically and immediately cancelled and retired, and cannot be reissued, sold or transferred. Neither the Corporation nor a subsidiary may exercise any voting or other right attaching to Preferred Stock after redemption. A holder cannot require the Corporation to redeem its Preferred Stock.
Waiver. The Requisite Holders may waive any right, power, preference or other term of the Preferred Stock set out in this Article FOURTH, by written consent or vote, on behalf of all holders of Preferred Stock.
Notice of Record Date. The Corporation will give holders of Preferred Stock at least twenty (20) days’ notice before the earlier of the record date and the effective date if (a) it sets a record date for holders of Common Stock, or of other securities then issuable on conversion, to receive a dividend, distribution or subscription right, (b) there is a capital reorganization, a reclassification of the Common Stock or a Liquidation Event, or (c) the Corporation is dissolved, liquidated or wound up. For a dividend, distribution or right, the notice must state the record date and what will be received. For anything else, it must state the effective date, any time fixed for exchanging shares, and what the Preferred Stock and the Common Stock each receive per share.
Notices. Unless this Article FOURTH says otherwise, notice to a holder of Preferred Stock is given by mailing it, postage prepaid, to the address last shown on the Corporation’s records, or by electronic communication that complies with the General Corporation Law. Notice counts as sent when it is mailed or transmitted.
: No stockholder has a right to buy stock the Corporation sells or issues, except to the extent a written agreement between the Corporation and that stockholder gives it one.
: The Board of Directors may make, repeal, alter, amend and rescind any or all of the Corporation’s Bylaws. This adds to the powers the statute confers and does not limit them, and it is subject to any additional vote this Certificate of Incorporation or the Bylaws require.
: The Board of Directors has a number of directors as provided according to the Bylaws. That number may be changed as the Bylaws provide. Either way, a change is subject to Section 2.2(g) of Part B of Article FOURTH.
: To the fullest extent the General Corporation Law permits, as it now exists or is later amended, no director or officer of the Corporation is personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director or officer. If Delaware law is later amended to allow the Corporation to eliminate or limit that liability further, then the liability of a director or officer is eliminated or limited to the fullest extent the amended law permits.
If the stockholders amend, repeal or eliminate this Article EIGHTH, that change does not reduce any protection a director or officer already had, and does not increase the liability of a director or officer for anything done or not done before the change.
: To the fullest extent applicable law permits, the Corporation may indemnify and advance expenses to its directors, officers and agents, and to anyone else the General Corporation Law allows, beyond what Section 145 of that law otherwise permits. It may do so through the Bylaws, agreements, a vote of stockholders or of disinterested directors, or otherwise.
If this Article NINTH is amended, repealed, modified or eliminated, that change does not reduce any protection a director, officer or other agent of the Corporation already had.
: To the fullest extent the law permits, the Corporation gives up any interest in an Excluded Opportunity, in being offered one, and in being told about one. An “Excluded Opportunity” is any matter, transaction or interest that comes to a Covered Person other than expressly and solely in their capacity as a director of the Corporation. “Covered Person” means (a) any director of the Corporation who is not an employee of it or a subsidiary, and (b) any holder of Preferred Stock, and any affiliate, partner, member, director, stockholder, employee, agent or other related person of that holder, in each case excluding anyone employed by the Corporation or a subsidiary.
: Unless the Corporation consents in writing to a different forum, the Court of Chancery of the State of Delaware is the sole and exclusive forum, to the fullest extent the law permits, for (a) any derivative action brought on the Corporation’s behalf, (b) any claim that a director, officer or employee of the Corporation breached a fiduciary duty owed to the Corporation or its stockholders, (c) any action arising under the General Corporation Law, this Certificate of Incorporation or the Bylaws, as either may be amended, and (d) any action governed by the internal affairs doctrine. If the Court of Chancery lacks jurisdiction, the federal district court for the District of Delaware is the forum instead. None of this applies to a claim that is within the exclusive jurisdiction of another court or forum, that the Court of Chancery has no subject matter jurisdiction over, or where the Court of Chancery determines an indispensable party is not subject to its jurisdiction and that party does not consent to it within ten (10) days of the determination.
Anyone who buys, acquires or holds an interest in the Corporation’s stock is treated as having notice of, and having consented to, this Article ELEVENTH.
: If any provision of this Certificate of Incorporation is held invalid, illegal or unenforceable as applied to a person or circumstance, then to the fullest extent the law permits the rest stays in force, and that provision stays in force in every other circumstance and as to everyone else.
*  *  *
That the holders of the required number of shares of this corporation approved the foregoing amendment and restatement under Section 228 of the General Corporation Law.
That this Certificate of Incorporation, which restates, integrates and further amends this corporation’s Certificate of Incorporation, was duly adopted under Sections 242 and 245 of the General Corporation Law.
[Signature Page Follows]
IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has been executed by a duly authorized officer of this corporation on this ____ day of ____________, 20__.
By: _______________________________
Name: [NAME]
Title: [TITLE]
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